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Introduction 

The Statement of Practice was issued presumably under section 159A of the Income Tax Act. 

For ease of reference, a copy is annexed. 

A Practice Statement generally sets out the interpretation of a particular section of the 

Income Tax Act and the manner in which it is applied. A taxpayer may however have a 

different interpretation and he would be entitled to challenge the interpretation of the 

Director General of the Mauritius Revenue Authority before proper forum. 

We must say right from the outset that the purpose of issuing the statement of practice 

remains quite unclear, coupled with the fact that it addressed a very important aspect of 

statutory interpretation without setting out a full reasoning, as will be illustrated below. 

After a thorough analysis of the Statement of Practice, I have come to identify some 

complex issues which are exacerbated by the Finance (Miscellaneous Provisions) Act 2021. 

The concept of “company” under the Income Tax 

Act 

The term “company” has a very specific meaning under section 2 of the Income Tax Act. 

However, one should be very careful to the fact that such definition is dependent on the 

context. This is so for two reasons. The first one being that the definition under section 2 

starts by making reference to the context as follows: 

In this Act, unless the context otherwise requires – 

"company" - 



(a) means a body corporate, other than a local authority, incorporated in 

Mauritius or elsewhere; and 

(b) includes a non-resident société, a cell of a protected cell company, a 

foundation, a trust or a trustee of a unit trust scheme; but 

(c) does not include a Land Area Management Unit; 

The second reason being that the Interpretation and General Clauses Act provides in 

subsection 5(8) that: 

Effect shall be given to each enactment according to its true intent, 

meaning and spirit. 

Therefore, normally the term “company” in the Income Tax Act includes Trust and 

Foundation. However, the said term must be read in its context in sections 73 and 73A. We 

say so for the obvious reason that specific rules of residence are set out separately for 

“company”, “trust” and “foundation”. The term “company” obviously does not include Trust 

and Foundation and has to be given its ordinary meaning. 

Similarly, section 73A, which contains a proviso to the residence of “company”, in the 

particular context, can only refer to company in the ordinary sense. This is firstly because 

section 73A is connected to section 73 which speaks only of company in its ordinary sense. 

Secondly, section 73 speaks of “incorporation” which cannot be linked to a Trust or 

Foundation. Thirdly, section 73A(2) refers to section 116, which upon a close reading, and 

for the same reason as mentioned earlier, refers to “company” in the ordinary sense only. 

The rule of non-residence set out in section 73A can therefore only apply to “company” in 

its ordinary meaning and does not apply to “company” as defined in section 2 of the Income 

Tax Act. 

The Concept of “central management and control” 

Although as stated above, the “central management and control test” does not form part of 

the test of non-residence for Trusts and Foundations, it does remain an important concept 

in light of the residence test of Foundations and in connection with other matters, including 

the application of Article 4(3) of Double Taxation Agreements which follow the OECD or UN 

Model Convention in relation to the place of effective management. 



Now the central management and control of a Trust is set out by the Director General as 

follows and I have also set out the definition of a resident trust for ease of reference: 

Central management and control Residence 

When 

(i) the trust is administered in 

Mauritius and a majority of the 

trustees are resident in Mauritius; 

(ii) the settlor of the trust was 

resident in Mauritius at the time 

the instrument creating the trust 

was executed or at such time as 

the settlor adds new property to 

the trust; and  

(iii) a majority of the beneficiaries or 

the class of beneficiaries 

appointed under the terms of the 

trust are resident in Mauritius. 

(i) where the trust is administered in 

Mauritius and a majority of the 

trustees are resident in Mauritius; 

or 

(ii) where the settlor of the trust was 

resident in Mauritius at the time 

the instrument creating the trust 

was executed 

 

It appears that for the central management and control, all three criteria have to be met, 

including the residence of beneficiaries, whilst they normally are not involved in the 

management of a Trust. 

Coming to the central management of Foundations, it is set out in the Statement of Practice 

as follows and for ease of reference, the residence test is also set out: 

Central management and control Residence 

(iii) The Founder is resident in 

Mauritius; and 

(iv) A majority of the beneficiaries 

appointed under the terms of a 

charter or will are resident in 

Mauritius 

(i) is registered in Mauritius; or 

(ii) has its central management and 

control in Mauritius 



It is here observed that, in relation to the central management and control, there is no 

requirement pertaining to the Council which administers the property of the Foundation 

and carries out its objects. 

The tax treatment, in particular the exemption, of 

Trusts and Foundations prior to the amendments 

brought by the Finance (Miscellaneous Provisions) 

Act 2021. 

Subsections 46(2) and (3) and 49A(2) and (3) read as follows: 

(2) A trust 

(a) of which the settlor is a non-resident or 

holds a Global Business Licence under the 

Financial Services Act 2007 or another trust 

which qualifies under this subsection; and 

(b) (i) of which all the beneficiaries 

appointed under the terms of the trust are, 

throughout an income year, nonresidents or 

holds a Global Business Licence under the 

Financial Services Act 2007; or 

(ii) which is a purpose trust under the Trusts 

Act 2001 and whose purpose is carried out 

outside Mauritius, shall be liable to income 

tax on its chargeable income at the rate 

specified in Part IV of the First Schedule. 

(3) Where a trust which qualifies under 

subsection (2) deposits a declaration of non-

residence for any income year with the 

Director- General within 3 months after the 

expiry of the income year, it shall be exempt 

from income tax in respect of that income 

(2) A Foundation of which - 

(a) the founder is a non-resident or holds a 

Global Business Licence under the Financial 

Services Act ; and 

(b) all the beneficiaries appointed under the 

terms of a charter or a will are, throughout 

an income year, non-resident or hold a 

Global Business Licence under the Financial 

Services Act, shall be exempt from income 

tax in respect of that year. 

(3) For the purpose of the exemption 

specified in subsection (2), any Foundation 

which qualifies under subsection (2) shall 

deposit a declaration of non-residence for 

any income year with the Director- General 

within 3 months from the expiry of the 

income year. 

 



year. 

 

 

The rule relating to the exemption is quite different. It is worth noting that the concept of 

“Foundation” was introduced into the Mauritian Law in 2012 which the concept of “Trust” 

existed well before. Section 49A was added much after section 46, but it did not follow the 

same wording, and this gives rise to some important considerations. 

Section 46(2) provides for a particular type of Trust, whilst section 49A (2) provides that a 

particular type of Foundation is exempt. This is a fundamental difference. Section 49A(2) is 

not subject to section 49A(3). It appears to be arguable whether section 49A(2) contains an 

implied rule of non-residence. 

The amendments brought by the Finance 

(Miscellaneous Provisions) Act 2021. 

Now the grandfathering rule set out in the new section 161A(71) provides as follows: 

Notwithstanding the repeal of subsection 

46(3), the exemption provided under that 

subsection shall continue to apply up to Year 

of Assessment 2024-2025 to any trust which 

– 

(i) is set up before 30 June 2021; 

(ii) qualifies under subsection 46(2); and 

(iii) deposits a declaration of non-residence 

for any of the income year covered by the 

grandfathering period with the Director-

General within three months after the expiry 

of that income year. 

Notwithstanding the repeal of subsections 

(2) and (3) of section 49A, the provisions 

of these subsections shall continue to apply 

up to Year of Assessment 2024-2025 to any 

Foundation which – 

(i) has been set up before 30 June 2021; 

(ii) qualified under the repealed subsection 

49A(2); and 

(iii) deposits a declaration of non-residence 

for any of the income year covered by the 

grandfathering period with the Director-

General within 3 months after the expiry of 

that income year. 

 



The grandfathering rule therefore not only provides that the repealed subsections will apply 

during a specific defined period, but goes further to set out further conditions that are 

comparable for Trusts and Foundations, whilst as seen above, subsections 46(2) and (3) and 

49A(2) and (3) are not comparable. It is therefore reasonably foreseeable that the 

application of the grandfathering rule may, in some instances, not be straightforward. 

Concluding note 

Amendments are brought at least each year to the Revenue Laws. These amendments are 

made mainly by the Finance Acts and to a lesser extent by other enactments during the 

Financial Year. 

These regular amendments pose a high risk to the coherence of the Revenue Laws and at 

times, give rise to complex issues of statutory interpretation. We should not lose sight of the 

principle that a good Tax Law should meet the criteria of simplicity, fairness and efficiency. 

It is also important to bear in mind that Statements of Practice and Rulings of the Director 

General are not binding upon a taxpayer, the Assessment Review Committee and any other 

appellate body, although they do offer valuable guidance. 
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